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see Notes (1920) 20 Col. L. Rev. 196; Chaplin, Express Trusts (1897) sec. 83. 
The court here found as a fact that the settlor intended to create a trust 
in praesenti. The implied reservation of a life interest in the dividends was held 
not to affect the validity of this trust. To the same effect, see Larimer v. 
Beardsley (1906) 130 Iowa, 706, 107 N. W. 935. The result reached in the instant 
case appears to be most desirable in that it tends to break down the rigid rule 
distinguishing negotiable choses in action from other kinds of personal property. 

Wills — When After-Acquired Real Estate Passes. — The will of the 
testatrix contained the following devise : "I give, devise and bequeath to my 
husband ... all of my personalty and real estate, as follows, to wit:" 
followed by a specific description of the land devised. After the execution of 
this will the testatrix acquired more real estate. Held, that such after- 
acquired realty passed under the will. McCulloch, C. J., dissenting. Brock v. 
Turner (1921, Ark.) 227 S. W. 597- 

It was well settled at common law and under the early English and American 
statutes, that, since a testamentary devise was in the nature of a conveyance, one 
could not devise realty which he did not own at the time his will was executed, 
though he expressly so provided. Bunter v. Coke (1707, K. B.) 1 Salk. 237; 
Brewster V. McCall (1842) 15 Conn. 274. But, under statutes now obtaining in 
most of the American states, after-acquired realty will pass under a general 
devise of realty if such is shown to have been the intention of the testator. 
These statutes are not uniform, however. The statutes of many states would seem 
to require that such intention clearly appear upon the face of the will. Wright 
v. Masters (1909) 81 Oh. St. 304, 90 N. E. 797; In re Pierce (1898) 20 R. I. 380, 
39 Atl. 430. But it need not be declared in express words. Winchester v. Foster 
(1849, Mass.) 3 Cush. 366; Woman's Miss. Soc. v. Mead (1890) 131 111. 338, 23 
N. E. 603. Construing such statutes as putting realty and personalty on the 
same footing regarding testamentary disposition, some states hold that a general 
devise under such statutes passes after-acquired realty. Briggs v. Briggs (1886) 
69 Iowa, 617, 29 N. W. 632; Welborn v. Townsend (1889) 31 S. C. 408, 10 S. E. 
96. The statutes of a majority of the states provide that a general devise is 
presumed to pass after-acquired real estate unless a contrary intention mani- 
festly appears. Redwood v. Howison (1917) 129 Md. 577, 99 Atl. 863; Williams 
v. Brice (1902) 201 Pa. 595, 51 Atl. 376. Under such statutes the word "now" 
in a devise is said, generally, not to be one of limitation, but is read as of the 
time of death. Hodgkins v. Hodgkins (1908) 123 App. Div. no, 108 N. Y. Supp. 
173; Sussex Trust v. Polite (1919, Del.) 106 Atl. 54. The statutes of a few 
other states, like that of Arkansas involved in the principal case, merely give to 
one the power of making a devise of all of his real and personal property, without 
specifically referring to his intention as to after-acquired realty. Under these 
statutes, a general devise has been held to pass after-acquired real estate if the 
intention is sufficiently made out. Mueller v. Buenger (1904) J 84 Mo. 458, 83 
S. W. 458. But the presumption in favor of a general devise in the above 
instances is said not to arise when the testator expressly, or by clear implication, 
refers to the state of things existing at the time of making the will. Wright v. 
Masters, supra; Hines v. Mercer (1809) 125 N. C. 71, 34 S. E. 106. The 
decision in the principal case appears to rest upon an earlier decision, in which 
the common-law rule was expressly repudiated and it was held that a general 
devise passed all the real estate possessed by the testator at the time of his 
death. Patty v. Goolsby (1888) 51 Ark. 61, 9 S. W. 846. The application of 
that rule to the principal case seems to be difficult, however. A devise so 
specifically qualified as in the will here involved can scarcely be said to be 
general. 



